Cct ober 21, 1993

The Honorable Virginia Gol dstein
Pl anni ng Di rector

County of Hawai i

25 Aupuni Street, Room 109

Hi |l o, Hawaii 96720-4252

Dear Ms. ol dstei n:

Re: Disclosure of Menbership List of The Citizens for
Protection of the North Kohal a Coastli ne

This is in reply to your letter to the Ofice of Information
Practices ("OP") dated June 10, 1993, requesting an advisory
opi ni on concerning the public's right to inspect and copy the
menbership list of The Ctizens for Protection of the North
Kohal a Coastline (also known as Hui Lihikai).

| SSUE PRESENTED

Whet her, under the UniformInformation Practices Act
(Modi fied), chapter 92F, Hawaii Revised Statutes ("U PA"), the
County of Hawaii Pl anning Departnent ("Departnent") nust make a
list of the names and addresses of the nenbers ("nenbership
list") of The G tizens for Protection of the North Kohal a
Coastline ("CPNKC') available for public inspection and copyi ng.

BRI EF _ANSWER

No. For the reasons described below, in our opinion, the
di scl osure of the names and addresses of the individuals who are
menbers of CPNKC as contai ned on the CPNKC nenbership list would
constitute a "clearly unwarranted invasi on of personal privacy"
under the U PA. See Haw. Rev. Stat. 092F-13(1) ( Supp. 1992).
Accordingly, we conclude that the Departnment may not make this
information avail able for public inspection and copyi ng.
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FACTS

In your letter to the O P dated June 10, 1993, you expl ai ned
t hat CPNKC had requested the County of Hawaii Pl anni ng Comm ssion
("Comm ssion") to conduct a contested case hearing concerning the

applications submtted by Chalon International of Hawaii, Inc.

("Chalon") for permts to build a resort in North Kohal a,
Hawai i .' Fol |l owi ng CPNKC S hearing request, the Conmi ssion
requested CPNKC to submt certain itens of information to enable
the Comm ssion to make a "determ nation of [CPNKC s] standing for
a contested case."

Wth its response to the Conmi ssion's Nhy 20, 1993 letter,
CPNKC i ncluded a copy of its nenbership |ist. In a tel ephone
conversation on June 16, 1993, M. Rodney Nakano of the
Department informed the O P that the menbership Iist consisted of
"seven pages, double-sided,” and contained the nanmes and
addresses (either street addresses or post office boxes) of
CPNKC S nenbers. M. Nakano provided the OP with one page from
the nmenbership list for its review, as requested by the AP.

CPNKC s June 2, 1993 letter to the Comm ssion, which you
provided for our review, states that "[ CPNKC s] steering
commttee has a policy of not releasing our mailing list, but we
want to show you the wi de cross section of the community
represented and feel that you will respect the confidentiality of
our list. W have had no resignations because of [this] policy
for the past three years.™

In a June 11, 1993 letter to the Departnent and the
Comm ssion, Chalon's |egal counsel requested that the Departnent
provide Chalon with a copy of CPNKC s nenbership list. The
letter states that "[w] e are unaware of any law that would
restrict Chalon fromreview ng and obtaining a copy of the
menbership list of CPNKC." The letter further states:

Chal on believes that keeping the |ist
confidential may prejudice Chalon from proper
cross exam nation of prospective wtnesses at
t he upcom ng Pl anni ng Comm ssion hearing. As

Letter frombDonald L. Manalili, Conm ssion Chairnman, to Ton
Wt hi ngton, CPNKC Steering Commttee Chairperson (May 20, 1993).

’Letter from Toni Wthington, CPNKC Steering Committee

Chai rperson, to Donald Manalili, Comm ssion Chairman (June 2,
1993).
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you know, Ms. Wthington herself has nade the
di scl osure of the menbership list an issue
because she is attenpting to intervene in a
contested case proceeding as the
representative of that organization. In
providing the list to the Pl anni ng Depart nent
in support of her intervention request, we
assert that she has waived any claimfor
confidentiality. W also assert that due
process requires that we be able to review
the list to prepare our rebuttal to her
clainms raised in the above Pl anning
Comm ssi on heari ngs.

On June 16, 1993, the Commi ssion denied CPNKC s request for
contested case hearing and granted a Special Managenent Area Use
Permt to Chal on.

On July 15, 1993, CPNKC appealed to the Crcuit Court of the
Third Crcuit fromthe Commssion's final determ nation granting
a Speci al Managenent Area Use Permt to Chal on and denyi ng
CPNKC s request for contested case hearing.® In connection wth
the appeal, there are court orders dated July 15, 1993 and
July 29, 1993 that direct the Conm ssion to certify and transmt
to the Court the "Record on Appeal." The "Record on Appeal” is
"the entire file of the Hawaii County Pl anni ng Conm ssi on,
including therein the files of the Planning Departnent, County of
Hawai i, concerning the application of Chal on International of
Hawai i, Inc. for Special Mnagenent Area Use Permt No. 341,
Application No. 91-3." The OP is infornmed that the Record on
Appeal includes the CPNKC nenbership list, and the nenbership
list has been or will be transmtted to the Court, pursuant to
the Court's Orders.

%Notice of Appeal to Circuit Court, Ctizens for Protection
of the North Kohala Coastline v. Hawaii County Pl anni ng
Comm ssion, Cvil No. 93-418 (July 15, 1993), as anended by
AppelTants' First Amended Notice of Appeal to Circuit Court,
Citizens for Protection of the North Kohala Coastline v. Hawaii
County PI'anni ng Comm ssi on and Chal on International of Hawail,
Inc., CGvil No. 93-418 (July 29, 1993).
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DI SCUSSI ON

| NTRODUCTI ON

The Ul PA generally provides that "[a]ll governnent records
are open to public inspection unless access is restricted or
closed by law." Haw. Rev. Stat. 092F-11(a) ( Supp. 1992). Thus,
"[e] xcept as provided by section 92F-13, each agency upon reqguest
by any person shall make governnent records avail able for
i nspection and copying." Haw. Rev. Stat. U0O92F-11(b)

(Supp. 1992). Under the U PA, the term "governnment record"” neans
"information mai ntained by an agency in witten, auditory,

visual, electronic or other physical form" Haw Rev. Stat.
092F-3 ( Supp. 1992); Kaapu v. Al oha Tower Devel opnent Corp.,
Haw. _ , No. 15775 (Feb. 25, 1993). Because the Departnent is
an "agency"’ that "nmintains" the nmenbership list, the UPAs
provi si ons govern access to the nmenbership list. The fact that

t he Departnent received the nenbership list in the context of a
request for a contested case hearing does not alter the
applicability of the U PA s disclosure provisions, as it is stil
a record "nmai ntained" by an "agency."

Therefore, unless protected by at | east one of the U PA s
five statutory exceptions to required agency disclosure, CPNKC s
menbership Iist nust be nmade avail able for public inspection and
copying. Two of the exceptions set forth in section 92F-13,
Hawaii Revised Statutes, potentially apply to information in the
menbership list. These are the U PA s exceptions for: (1) a
clearly unwarranted i nvasion of personal privacy, and (2)
governnment records that are protected by state or federal |aw.

We now turn to separately exam ne the applicability of these
exceptions to the information in CPNKC s nmenbership |ist.

1. CLEARLY UNWARRANTED | NVASI ON OF PERSONAL PRI VACY

Section 92F-13(1), Hawaii Revised Statutes, provides an
exception to required agency disclosure for "[g]overnnent records
which, if disclosed, would constitute a clearly unwarranted
i nvasi on of personal privacy." The U PA recognizes only the
"privacy interests of the individual." Haw. Rev. Stat.
092F-14(a) ( Supp. 1992). The term "individual" neans a natural
person.” Haw. Rev. Stat. [092F-3 ( Supp. 1992). Consequently,

“The definition of "agency" includes any unit of county

governnment and departnents. See Haw. Rev. Stat. § 92F-3 (Supp
1992).
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the O P has previously noted that corporations, associations, and
other fictitional entities do not have privacy interests

recogni zed under the U PA. See, e.g., OGP Op. Ltr. No. 92-17
(Sept. 2, 1992). Therefore, the UPA s "clearly unwarranted

i nvasi on of personal privacy" exception does not apply to the
nanmes and addresses of CPNKC nenbers who are not "individuals."

The Ul PA' s personal privacy exception involves a "bal anci ng”
of conpeting interests. Specifically, the U PA states that
"[d]isclosure of a governnent record shall not constitute a
clearly unwarranted invasion of personal privacy if the public
interest in disclosure outweighs the privacy interests of the
i ndividual." Haw. Rev. Stat. [92F-14(a) ( Supp. 1992).

Addi tionally, an individual nust have a "significant" privacy
interest in a governnment record before the U PA s privacy
exception will apply to that record. See S. Conf. Comm Rep. No.
235, 1l4th Leg., 1988 Reg. Sess., Haw. S.J. 689, 690 (1988); H
Conf. Comm Rep. No. 112-88, Haw. H.J. 817, 818 (1988) ("[o]nce a
significant privacy interest is found, the privacy interest wll
be bal anced against the public interest in disclosure").

W& next exam ne whet her an individual has a "significant"
privacy interest in the fact that the individual is a nmenber of
CPNKC.

A Nanes

The United States Suprene Court has "recogni zed the vital
relati onship between freedomto associate and privacy in one's
associations.” NAACP v. Alabama ex rel. Patterson, 357 U. S. 449,
462 (1958); see also Brown v. Socialist Wrkers "74 Canp. Comm,
459 U. S. 87, 91 (1982) ("a right to privacy in one's political
associ ations and beliefs"); Mrshall v. J.P. Stevens Enp. Ed.
Comm , 495 F. Supp. 553 (1980) ("[s]hould governnent invade an
association's privacy, its nenbers m ght be induced to w thdraw
and they may di ssuade others fromjoining it because of fear
their beliefs may be exposed through their associations"); 67
Cal. Op. Atty. Gen. 414 (1984) (privacy in associations,

i ncluding privacy of nmenbership lists of a constitutionally valid
organi zation, identified as one of the constitutional "zones of
privacy").

In NAACP v. Al abanma ex rel. Patterson, the United States
Suprenme Court unaninously held that the state of Al abama coul d
not conpel the NAACP to disclose to that state's Attorney Ceneral
t he names and addresses of its rank and file Al abanma nenbers.

The Court stated that the "inviolability of privacy in group
association may in many circunstances be indispensable to
preservation of freedom of association, particularly where a
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group espouses dissident beliefs.” NAACP, 357 U S. at 462.

The NAACP had denonstrated to the Court that on past
occasions disclosure of the identities of its rank and file
menbers had exposed themto economc reprisal, |oss of
enpl oynent, threat of physical coercion, and other public
hostility. Under those circunstances, the Court found that
conpel l ed disclosure was "likely to affect adversely the ability
of petitioner and its nmenbers to pursue their collective effort
to foster beliefs which they admttedly have the right to
advocate, in that it may induce nenbers to withdraw fromthe
Associ ation and di ssuade others fromjoining it because of fear
of exposure of their beliefs shown through their associations and
of the consequences of this exposure.” |Id. at 462-463. The
Court found that the NAACP's interest in nondisclosure was "so
related to the right of the nmenbers to pursue their |awful
private interests privately and to associate freely with others
in so doing as to cone within the protection of the Fourteenth
Arendnent . " | d. at 466.

W& express no opinion concerning whet her, based on the
foregoing United States Suprene Court cases, the disclosure of
t he nanes of CPNKC nenbers would violate their constitutional
rights to privacy and association.®> |n our opinion, however,
t hese court decisions indicate that individuals have a
"significant” privacy interest in information that reveals their
associations and affiliations, thereby exposing their beliefs and
ideas. Additionally, the Hawaii Suprene Court observed that
article I, section 7 of the Constitution of the State of Hawaii®
was i ntended to prevent "overbroad governmental intrusion” in
matters that reveal an individual's "activities, associations,
and beliefs.” State v. Tanaka, 67 Haw. 658, 662, 701 P.2d 1274
(1985); see OP Op. Ltr. No. 90-30 (Cct. 23, 1990) (individuals
have a significant privacy interest in information, including
library circulation records, which reveals their thoughts,
associ ations, or beliefs).

*However, the U PA' s personal privacy exception was intended
to inplenent the individual's right to privacy under sections 6
and 7 of article | of the Constitution of the State of Hawaii .

See Haw. Rev. Stat. § 92F-2 (Supp. 1992).

°Article |, section 7 of the State Constitution provides in
part that "[t]he right of the people to be secure in their
persons, houses, papers and effects agai nst unreasonabl e
searches, seizures and invasions of privacy shall not be
viol ated."
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Havi ng determ ned that an individual has a significant
privacy interest in information that reveals that the individual
is a nmenber of CPNKC, we now turn to an exam nation of whether,
under the U PA s balancing test, the public interest in
di scl osure outwei ghs the privacy interests of the individual.
See Haw. Rev. Stat. [MM92F-2 and 92F-14(a) ( Supp. 1992).

In previous O P advisory opinions, we concluded that the
"public interest"” to be considered under the U PA s bal anci ng
test is the public interest in the disclosure of official
information that sheds |light on an agency's performance of its
statutory purpose and in information that sheds |ight upon the
conduct of governnment officials. QOP Op. Ltr No. 90-7
(Feb. 9, 1990); see also OP Op Ltr. No. 93-1 (Apr. 8, 1993); AP
Qp. Ltr. No. 92-17 (Sept. 2, 1992). W reached this concl usion
in view of two basic policies served by the UPA which are to
"[p]ronmote the public interest in disclosure” and to "[e]nhance
governnmental accountability through a general policy of access to
governnment records." Haw. Rev. Stat. U92F-2 ( Supp. 1992).
Further, in enacting the U PA, the Legislature declared that "it
is the policy of this State that the formation and conduct of
public policy--the discussions, deliberations, decisions, and
action of governnent agencies--shall be conducted as openly as
possible."” Haw. Rev. Stat. 092F-2 ( Supp. 1992).

However, the Legislature al so acknow edged that "[t] he
policy of conducting governnent business as openly as possible
must be tenpered by a recognition of the right of the people to
privacy, as enbodied in section 6 and section 7 of Article | of
the Constitution of the State of Hawaii." 1d. Additionally, we
have previously opined that the public interest underlying the
UPAis "not fostered by disclosure of information about private
citizens that is accunulated in various governnent files but that
reveals little or nothing about an agency's own conduct.” QP
Op. Ltr. No. 89-16 (Dec. 27, 1989), quoting United States Dep't
of Justice v. Reporters Coomm for Freedom of the Press, 489 U S
749 (1989).

I n our opinion, the disclosure of the nanmes of individuals
who are CPNKC nenbers woul d not shed significant |light on either
the Departnent's statutory duties or the conduct of its
enpl oyees. Consequently, we believe that under the U PA' s
bal ancing test, the public interest in the disclosure of a record
reveal i ng the nanes of the nenbers of CPNKC does not outwei gh an
i ndi vi dual menber's significant privacy interest in that
information. Accordingly, we conclude that the disclosure of
this information would generally constitute a clearly unwarranted
i nvasi on of personal privacy under section 92F-13(1), Hawaii

OP . Ltr. No. 93-20



The Honorabl e Virginia Gol dstein
Cct ober 21, 1993

Page 8

Revi sed Statutes

B. Addresses

I n previous advisory opinion letters, the OP has determ ned
t hat under the U PA an individual's honme address, as contained in
a governnent record, nust not be nmade avail able for public
i nspection and copyi ng, because disclosure would constitute a
"clearly unwarranted i nvasion of personal privacy." See, e.qg.,
OP Op. Ltr. No. 89-13 (Dec. 12, 1989); O P Op. Ltr. No. 89-16
(Dec. 27, 1989); OP Op. Ltr. No. 90-10 (Feb. 26, 1990); AP Op.
Ltr. No. 90-25 (July 12, 1990). Further, the O P has determ ned
that mailing addresses that cannot be differentiated from hone
addresses nust al so not be publicly disclosed, and that an
"individual's privacy interest in a post office box nunber is
m ni mal because a post office box nunber does not reveal the
| ocation of a person's residence.” OP Op. Ltr. No. 91-19 at 6
(Cct. 18, 1991); see also AOP Op. Ltr. No. 92-11 (Aug. 12, 1992).

In this case, there is no indication whether the street

addresses on the nenbership |ist are hone or business addresses.
Therefore, based on the foregoing opinion letters, we concl ude
that the street addresses on the nmenbership |ist nmust not be nade
avai l abl e for public inspection and copying. Further, we believe
that the post office box nunbers nust also remain confidential.

Di scl osure of the post office box nunbers may result in the

di scl osure of the identities of individual CPNKC nenbers, which
we have found to be protected by section 92F- 13(1), Hawaili

Revi sed Statutes.’

I11. RECORDS PROTECTED BY STATE OR FEDERAL LAW

The Ul PA does not require the disclosure of "[g]overnnent
records which, pursuant to state or federal |aw including an
order of any state or federal court, are protected from
di sclosure.” Haw. Rev. Stat. 092F-13(4) ( Supp. 1992). Based on
the decisions in the United States Suprene Court cases di scussed

"The United States Postal Service will furnish the "recorded
name, address, and tel ephone nunber of the holder of a post
of fi ce box being used for the purpose of doing or soliciting
business with the public, and any person applying for a box in
behal f of a holder . . . to any person upon request." Privacy
Act Issuances, Fed. Reg., vol. V, 441 (1991 Conpilation). Thus,
if one had a Iist of the post office box nunbers of CPNKC
menbers, one could gain access to identifying information
concerning those individual CPNKC nenbers, if any, who use their
post office boxes for business purposes.
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in section Il above, CPNKC s nmenbership |ist may, arguably, be

"confidential" under the constitutions of the United States and
Hawaii. However, because we have found that section 92F-13(1),

Hawaii Revi sed Statutes, protects the information in the
menbership list fromrequired agency disclosure to the public, we
need not exam ne the applicability of section 92F- 13(4), Hawaili
Revi sed Statutes, or express an opinion on this question.

V. WAl VER OF PRI VACY RI GHTS

As stated earlier, Chalon's |legal counsel contends that
CPNKC has wai ved any claimfor confidentiality by providing the
menbership list to the Departnent. The U PA recogni zes the
wai ver of privacy rights by the witten consent of each
i ndi vidual to whom a record pertains. Haw Rev. Stat.
092F-12(b) (1) ( Supp. 1992) (agencies are required to disclose
"[a] ny governnment records, if the requesting person has the prior
witten consent of all individuals to whomthe record refers").
However, that consent provision is not applicable to the facts
before us. Therefore, we find no waiver of privacy rights by the
i ndi vi dual CPNKC nenbers.

Finally, we observe that based on the facts presented, we
need not, and do not, address either a discovery request for the
i ssuance of a subpoena for the production of records by a party
(or other person) in a contested case hearing, nor any discovery
practices pursuant to the rules of court. Further, the
requester's "need" for a governnent record is generally
irrelevant to a determ nation of whether the record nust be nade
avai l abl e for public inspection and copyi ng under the U PA  See
Haw. Rev. Stat. 92F-11(b) (Supp. 1992) ("upon request by any
person”); O P Op. Ltr. No. 90-35, at 14 (Dec. 17, 1990) ("under
the U PA, the purpose for which a record is sought is generally
irrelevant").

CONCLUSI ON

For the reasons stated above, we conclude that the nanmes and
addresses of the individuals who are nenbers of CPNKC are
protected from public disclosure under section 92F-13(1), Hawaii
Revi sed Statutes. Accordingly, the Departnent may not nake this
informati on avail able for public inspection and copyi ng under the
Ul PA.

Very truly yours,

Mm K. Horiuch
AP Q. Ltr. No. 93-20
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Staff Attorney
APPROVED:

Kat hl een A. Cal | aghan
Director

MKH: si

C: Steven S. C. Lim Esq.
Ri chard Wirdeman, Corporation Counsel
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